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REAL ESTATE TRANSACTION

TAXES

STATE TAXATION OF FLORIDA REAL ESTATE TRANSACTIONS
Florida real estate transactions play an important role in the state's tax
structure. Consider, for example, the following residential sale transactions:
Seller executes a deed to Buyer, who in turn executes to Seller a note secured
by a purchase-money mortgage on the property. These events alone would
give rise to no less than four state taxes. Specifically, Seller would pay a documentary stamp tax and surtax on the deed," as well as an intangible tax on
3
the mortgage,2 while Buyer would pay a stamp tax on the note. Assume
further that Buyer converts his newly acquired residence into an apartment
building. On behalf of the state, he would be required to collect a recurring
four per cent tax on his tenants' monthly rent.
The pervasiveness of state taxation in the foregoing scenario might lead
one to conclude that the state "tax bite" is painful. In fact, the opposite is
likely to be true. Of greater concern to the average seller of residential property is the federal capital gains tax.4 Similarly, the buyer's primary tax worry
is the local ad valorem levies 5 imposed by the county or municipality6 in
1. Documentary stamps, affixed to the deed and canceled, evidence payment of Florida's
documentary stamp tax and surtax. See FLA. STAT. §201.01 (1973). Pursuant to FLA. STAT.
§201.13 (1973), the Florida Department of Revenue issues one type of stamp for payment of
the documentary stamp tax, another for payment of the surtax. Documentary stamp insignia
applied by metering machines may also indicate payment of these excises. Id. §201.131. Since
the refund procedures for overpayment of the stamp taxes are rather time-consuming and
cumbersome, the person recording the deed or other instrument should take care to ensure
that only the requisite number of stamps are affixed thereto. See FLA. STAT. §215.26 (1973);
FLA. ADMiN. CODE ch. 12-4.04 (1973).
2. Because the two-mill intangible tax is generally paid just prior to recordation, and
because payment is indicated in the margin of the mortgage, practicing attorneys loosely
refer to the levy as a mortgage tax. This appellation may not be entirely accurate, however,
since present law is unclear as to the precise nature of the two-mill levy. See text accompanying notes 16-21 infra. The author's proposed Fla. Stat. §199.032(3) would alleviate this difficulty by designating the levy a pre-recording intangible tax imposed on the privilege of
recording a mortgage in Florida. See Appendix.
3. See 1 R. BOYER, FLoRIDA REAL EsTATE TRANSAcrIONS 111-14.2 (1972). The general
rule with respect to the stamp taxes is that they are payable by the maker of the intrument
-the borrower in the case of a note, the seller in the case of a deed. See FLA. STAT. §201.01
(1973), the text of which is set forth in note 64 infra. But see FLA. STAT. §201.02(3) (1973).
The intangible tax is paid by the mortgagee in the absence of special agreement, the rule
in most purchase-money mortgage situations. See id. §199.052(7)(a); R. BoYER, supra at 113,
item 2. Institutional lenders, however, commonly pass the intangible tax on to the borrower.
See, e.g., State ex rel. U.S. Sugar Corp. v. Gay, 46 So. 2d 165 (Fla. 1950).
4. INT. Rxv. CODE oF 1954, §§1201-23. See also Commentary, And You Thought Moving
Was Bad - Try Deducting Depreciation and Maintenance Expenses on your Unsold Residence, 26 U. FLA. L. REv. 587 (1974).
5. See generally Wershow, Ad Valorem Assessment in Florida-The Demand for a
Viable Solution, 25 U. FLA. L. REv. 49 (1972); WVershow, Regional Valuation Boards-A
British Answer to Ad Valorem Assessment Problems in Florida, 21 U. FLA. L. REv. 324
(1969); Wershow, Recent Developments in Ad Valorem Taxation, 20 U. FIA. L. REv. 1 (1967);
Wershow, Ad Valorem Assessments in Florida- Whither Now?, 18 U. FiA. L. Rxv. 9 (1965).
6. The state is prohibited from levying ad valorem taxes on real estate, FLA. CONST. art.
VII, §1(a), these being within the exclusive bailiwick of counties, school districts, municipal-
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which the land is situated. The attorney, for his part, is equally prone to
dismiss the state taxes as inconsequential. His task, he believes, is simply to
ensure that these "nuisance" levies are duly paid and their costs properly allocated on the closing statement.7 In the vast majority of real estate transactions, this assumption is probably correct.
The attorney's role is more demanding, however, if the transaction involves the financing and construction of a multimillion-dollar shopping
center, motel, amusement park, or other such project, where careful planning
is a sine qua non to the avoidance of unnecessarily onerous tax bills. To
properly fulfill this planning function, the attorney must acquire at least a
general knowledge of the various pitfalls and escape hatches to which the
state transactional taxes are subject.
The opening sections of this note have been written to acquaint the practitioner with the nature and scope of the state transactional taxes and to reveal
various loopholes and pitfalls of interest to the attorney who represents the
large developer, department store, insurance company, or commercial lending
institution. In addition, these sections are designed to illustrate how Florida
law operates to impose an unduly heavy share of the state transactional tax 8
burden on the average homeowner. Pursuing this theme, a subsequent section
will discuss certain statutory proposals aimed at redressing the present imbalance while ensuring an increased flow of transactional revenues into the
state's tax coffers.
THE PRE-stxCORDING INTANGIBLE TAX

Nature and Scope
Florida exacts a nonrecurring intangible tax of two mills per dollar of
consideration on notes and similar obligations secured by a mortgage on Florida real property. 9 Proration of the tax is provided for if the note is partially
secured by a lien on out-of-state property.10 The levy is statutorily imposed on

ities, and special taxing districts. Id. §9(a).
7. See R. BoYER, supra note 3, at 114-14.2.
8. The state taxes discussed herein, particularly the stamp tax, surtax, and intangible
tax generally paid at the time of recording, should not be confused with the statutory service charges likewise payable to the clerk of the circuit court when the deed, mortgage, or
other instrument is recorded. See FLA. STAT. §28.24 (1973).
9. FLA. STAT. §199.032(2) (1973) provides for the levy of a "nonrecurring tax of two
mills on the dollar of the just valuation of all notes, bonds and other obligations for payment of money, which are secured by mortgage, deed of trust or other liens upon real
property situated in the state." See also FLA. CONsT. art. VII, §2, the text of which is set
forth in note 55 infra.
10. FLA. STAT. §199.072(l)(f) (1973) exempts from the intangible tax "[n]otes, bonds,
and other obligations secured by mortgage, deed of trust, or other lien upon real property
situated outside the state upon which a documentary or recording tax has been paid in the
jurisdiction where said real property is located."
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the lender"1 but is commonly passed on to the borrower; 2 it is paid to the
clerk of the circuit court when the mortgage is "executed" or recorded. 3 Except on open-end mortgages, 14 the tax must be paid in full prior to recordation
or enforcement, although neither incomplete payment nor absence of an appropriate notation on the mortgage affects the constructive notice given by
recordation.25
Because the vast majority of mortgagees pay the two-mill levy prior to
recordation, it is most conveniently classified as a mortgage tax or a "prerecording intangible tax" - the designation used throughout the remainder
of this note.'6 The label is suggested for want of a better one, since there has

11. FLA. STAT. §199.052(7)(a) (1973) provides: "Every person who shall take, receive, or
record any note, bond, or other obligation for the payment of money which is secured by
mortgage, deed of trust, or other written specific lien in the nature of a mortgage upon real
property situated in the state shall pay the tax prescribed by this chapter in respect to the
debt or obligation secured thereby to the clerk of the circuit court at the time the instrument is presented for recordation or, if not so presented, at the time of execution. In
evidence thereof the clerk of the circuit court, upon receiving payment thereof, shall place
on such instrument a notation showing the amount of tax levied by this chapter and received by him." (Emphasis added.)
12. See note 3 supra.
13. FLA. STAT. §199.052(7)(a) (1973). The legislature has provided in this statute that the
intangible tax be paid "at the time of execution" in the event the mortgage is not presented
for recordation. See note 11 supra. The phrase is a confusing one for two reasons. First, it
conflicts with FLA. STAT. §199.042(2) (1973), which provides that the tax is payable when
the mortgage "is recorded or sought to be enforced." Thus, statutory uncertainty exists as
to precisely when the tax is payable. It is unlikely, therefore, that any mortgagee could be
successfully prosecuted in the absence of recording for willful failure to pay the tax, notwithstanding the fact that such failure purportedly constitutes a crime. FLA. STAT. §§199.282,
.052(7)(a) (1973). Second, the fact that the tax is payable even in the absence of recording is
at odds with the Department of Revenue's expressed intent that the levy be treated as a
recording tax. See note 21 infra. This conflict fuels uncertainty as to whether the tax is an
excise based on the privilege of recording a Florida mortgage or an ad valorem tax on the
ownership of intangible property. See text accompanying notes 16-21 infra.
To eliminate these problems inherent in FLA. STAT. §199.052(7)(a) (1973), the statute
should be revised and the author's proposed Fla. Stat. §199.032(3) should be adopted. See
Appendix. This proposal, by making the two-mill intangible tax payable when the mortgage
is recorded or sought to be enforced, would in effect exempt from the intangible tax those
mortgagees who elect not to record their real property mortgages. It is improbable that the
proposed statute would result in any loss of revenue to the state, however, since few holders
of real property mortgages are likely to risk their security interests merely to save a $2-per$1,000 intangible tax, especially where the value of the mortgaged property is high. Mortgagees who elect not to record their liens are generally motivated by non-tax reasons. For
example, one mortgagee, interviewed by the author, extended a mortgage loan to a friend
who wished the transaction to be kept confidential. The lender did not record the mortgage
and, incidentally, did not pay the intangible tax. For to have done so would have made the
loan a matter of public record.
14. See FLA. STAT. §199.052(7)(d) (1973). A mortgage that secures future obligations is
commonly styled an "open-end mortgage." See, e.g., G. OSBORNE, MORTGAGES §113, n.71 (2d
ed. 1970).

15.

FLA. STAT.

§199.052(7)(c) (1973).

16. Prior to 1971 this two-mill levy was designated the "Class C-1 Intangible Tax." See
Fla. Stat. §§199.022(3)(a), .141(3)(a) (1969); State ex rel. U.S. Sugar Corp. v. Gay, 46 So. 2d
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never been an adequate determination of the nature of the tax: whether an
excise imposed on the privilege of recording a Florida mortgage or an ad
valorem levy on the ownership of intangible property. The location of the tax
in the Florida statutes suggests a "property tax" construction,' 7 as does the
fact that it is payable even in the absence of recording., Also indicative of a
property tax is the fact that the value of the note determines the amount of
tax owing. 19 On the other hand, the levy is nonrecurring in nature20 and has
been administratively construed to be a recording tax- - facts suggestive of
a privilege excise.
"Privilege tax" categorization also finds arguable support in a 1950 Florida supreme court decision, State ex rel. U.S. Sugar Corp. v. Gay.2 The nondomiciliary creditor held in New York a note secured by a mortgage on the
debtor's Florida realty. The creditor paid the tax and charged it against the
loan, whereupon the debtor sued for a refund on the ground that the levy was
a property tax and hence was not payable by a creditor who possessed neither
domicile nor business situs within Florida.3 Distinguishing prior cases that
had adhered to this view, 24 the court held the tax was validly imposed on the

nonresident creditor in return for the protection afforded him by recording
his mortgage in Florida.' 5 .
While U.S. Sugar Corp. failed to clearly delineate the nature of the twomill intangible tax, 20 it did serve to correct a major flaw in Florida's intangible
tax structure. No longer could an out-of-state creditor exercise the privilege of
recording a Florida fee mortgage without paying the state's pre-recording
intangible tax. An out-of-state creditor can still record a Florida leasehold
mortgage, however, and pay no intangible tax whatsoever. The operation and
effect of this important loophole are treated in the following section.

165 (Fla. 1950). With the repeal of the foregoing statutes, classes of intangibles were
abolished. Fla. Laws 1971, ch. 134, §1, at 409. The successor tax, however, remains an
integral part of Florida Statutes, chapter 199, entitled "Intangible Personal Property Taxation." See FLA. STAT. §199.032(2) (1973).
17. See note 16 supra.
18. See note 13 supra.
19. FLA. STAT. §199.032(2) (1973). The text of this statute is set forth in note 9 supra.
20. Id.
21. The two-mill intangible levy was administratively construed to be a recording tax
by the Cabinet of the State of Florida, sitting as the Department of Revenue, on January 13,

1970. 1972 FLA. Arr'Y GEN. ANNUAL REP. 641.
22. 46 So. 2d 165 (Fla. 1950).
23. Although the creditor operated an insurance business in Florida, it was alleged that
this business had no relation to the transaction at issue. Id.
24. State ex rel. Tampa Elec. Co. v. Gay, 40 So. 2d 225 (Fla. 1949); State ex rel. Seaboard Air Line R.R. v. Gay, 160 Fla. 445, 35 So. 2d 403 (1948).
25. 46 So. 2d at 168.
26. See generally Comment, Intangible Tax: Non-Resident Creditors Secured by Florida
Realty, 3 U. FLA. L. REv. 250 (1950); Comment, Taxation- Florida Class C Intangibles Tax
Construed as a Privilege Excise, 4 U.

MIAMI

L.Q. 404 (1950).
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Leasehold Mortgage Loans: An Intangible Tax Loophole
The property interest providing the security for the loan in U.S. Sugar
Corp. was a freehold. But freeholds are not the only property interests that
furnish the security for mortgage loans. Frequently, loans are secured by
mortgages on ground leases27 of commercially zoned property with high income-producing potential. Developers, for instance, frequently obtain ninetynine year ground leases on urban building sites, subsequently obtaining
mortgage loans on these interests in order to finance the construction of
office buildings or other valuable improvements. 28 Long-term obligations of
this nature obviously involve large sums of money and should generate correspondingly sizable tax revenues. To this end, present law taxes such leasesecured obligations at an annual one-mill rate2 9 rather than at a nonrecurring
two-mill rate. 0 Where the obligee is an in-state lender, this system operates to
ensure a steady flow of intangible tax revenues over the entire life of the
debt; but where the obligee is an out-of-state lender, its intent may be effectively thwarted.31
To understand the operation of this loophole, it is necessary to bear in
mind the essential difference between the two-mill and one-mill intangible

27. See generally Anderson, The Mortgagee Looks at the Ground Lease, 10 U. FLA. L.
Rav. 1 (1957). A 99-year ground lease enables the tenant to acquire substantially the equivalent of absolute ownership of the property subject to a recurring ground rent. Landlords
often enter such transactions to avoid paying a capital gains tax, while tenants avoid tying
up their capital in an expensive purchase. Although the ground rent is somewhat analogous
to a first mortgage on the leasehold, the tenant nevertheless can obtain a mortgage loan on
his interest, generally for the purpose of erecting an income-producing improvement on the
property. See id. at 2-4. It is paradoxical that insurance companies in many states cannot
lend on a real property interest subject to an existing mortgage, no matter how small, but
can lend on a leasehold subject to substantial ground rents. See, e.g., FLA. STAT. §625.327(1)
(1973); MASS. ANN. LAwS ch. 175, §63(7) (1970).
28. "The lessee of the ground lease . . . is frequently an entrepreneur who does not
propose to occuy the premises permanently himself but intends to erect improvements for
purposes of subleasing or selling the leasehold estate at a profit." Anderson, supra note 27,

at 2.
29. Prior to 1971 these lease-secured obligations were taxed as Class D intangible personal property. See Fla. Stat. §§199.022(4), .141(4) (1969); [1959-1960] FLA. ATr'y GEN. BMNNuAL REP. 524, 527. The present statute levies "[a]n annual tax of one mill on the dollar of
the just valuation of all intangible personal property except money . . . and except notes,
bonds, and other obligations for payment of money which are secured by mortgage, deed of
trust, or other liens upon real property situated in the state." (Emphasis added.) FLA. STAT.
§199.032(1) (1973). See also id. §199.023(1)(d).
30. FLA. STAT. §199.032(2) (1973).
31. Assuming a $2 million leasehold mortgage note with a ten-year life span, the annual
one-mill tax applied to the diminishing balance of the obligation might generate $11,000
in intangible tax revenues. See note 39 infra. Foreign creditors, however, are presently able
to avoid this levy altogether. See note 34 infra and accompanying text. Taxed at a nonrecurring two-mill rate under FLA. STAT. §199.032(2) (1973), the same obligation would give
rise to a $4,000 tax liability-but one that foreign creditors could not avoid except by
failing to record the underlying leasehold mortgage. See State ex rel. U.S. Sugar Corp. v. Gay,
46 So. 2d 165 (Fla. 1950).
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taxes. While the two-mill tax may arguably be viewed as a privilege excise, 2
the one-mill levy is indisputably an ad valorem property tax imposed on the
ownership of the note or other obligation. 33 In practical terms, this means
that if neither the property (the lease-secured note) nor its owner (the foreign
mortgagee) is actually or constructively located in Florida, the state lacks the
necessary jurisdictional nexus for imposition of the one-mill levy.3 4 Recordation, which might appear at first blush to furnish the requisite taxing nexus,
is not the type of event that gives rise to a property tax,35 including the onemill property tax imposed on lease-for-years mortgage loans. 36
One consequence of this loophole, then, is to afford foreign creditors a tax
advantage not enjoyed by their Florida counterparts. While foreign creditors
may pay no intangible tax on Florida ground lease loans, even though they
habitually record the underlying mortgages in the state, domestic creditors
must report such obligations on their annual intangible personal property tax

32. See notes 25, 26 supra and accompanying text.
33. Florida Nat'l Bank v. Simpson, 59 So. 2d 751, 758 (Fla. 1952) (predecessor tax held
an ad valorem levy on intangible personal property).
34. Gay v. Bessemer Properties, Inc., 159 Fla. 729, 736-37, 32 So. 2d 587, 591 (1947);
Smith v. Lummus, 149 Fla. 660, 666-67, 6 So. 2d 625, 627 (1942). See also Green v. Burroughs
Corp., 137 So. 2d 595 (1st D.C.A. Fla. 1962). But see FLA. STAT. §199.112 (1973). Although
this statute expresses a strong legislative intent to tax "notes ... wheresoever situated, arising out of or issued in connection with the sale [or] leasing . . . of real or personal property
in the state ....
its constitutionality has never been tested. If Florida invoked this statute
to impose the one-mill levy on a nondomiciliary noteholder who lacked business situs in
Florida, jurisdiction could be predicated only on some state-conferred benefit or protection,
such as recordation of the underlying property mortgage. See State Tax Comm'n v. Aldrich,
316 U.S. 174 (1942). But recordation is a privilege, which normally gives rise to an excise
rather than a property tax. See Clark, A State's Jurisdiction to Tax as Limited by the United
States Constitution, 13 U. FLA. L. REv. 401, 440 (1960). Thus, it would seem that a viable
argument could be raised against imposition of Florida's one-mill intangible personal property tax under the above-stated facts, notwithstanding the absence of a United States Supreme Court ruling precisely on point. See id. at 428.
Constitutional arguments aside, the author's interviews with practicing attorneys confirm the fact that many out-of-state lending institutions, whether by ignorance or design,
simply do not pay the one-mill tax that Florida purports to impose on their lease-secured
obligations. Although these lenders may be violating FLA. STAT. §199.112 (1973), and hence
may be subject to suit under FLA. STAT. §199.272 (1973), the Department of Revenue
presently has no systematic means of ascertaining the existence of such obligations. Clerks
of the circuit courts could be required to report these lease-secured obligations to the Department upon recordation of the underlying mortgages, but this seems a cumbersome
solution indeed. In the interest of simplifying administration while ensuring that foreign
creditors pay their fair share of the state intangible taxes, the legislature should provide for
the taxation of lease-secured obligations at a nonrecurring two-mill rate, payable upon
recordation of the underlying mortgages in Florida. See Appendix containing the author's
proposed Fla. Stat. § 199.023(8) and text accompanying notes 141, 142 infra.
35. See Clark, supra note 34, at 440.
36. Compare FLA. STAT. §§199.052(7)(a)-(c) (1973) (two-mill tax), with FLA. STAT.
§§199.052(l)-(6) (1973) (one-mill tax). Unless recordation be deemed "transacting business"
within the meaning of FLA. STAT. §199.112 (1973), it clearly is not the type of event that
the legislature envisioned as giving rise to the one-mill intangible tax.

https://scholarship.law.ufl.edu/flr/vol26/iss3/4

6

Anderson: Staet Taxation of Florida Real Estate Transactions
REAL ESTATE TRANSACTION

TAXES

returns for taxation at a recurring one-mill rate.37 Normally, creditors pass

such tax expenses on to their obligors in the form of higher interest.38 The
cost is thus hidden, and ordinarily will have little influence on the borrower's

choice of lending institutions.39 Nevertheless, it is anomalous that the borrower who deals with an in-state lender is ultimately burdened with a tax
expense that the borrower who deals with an out-of-state lender can avoid.
Equally anomalous is the fact that foreign creditors who record their

ground lease mortgages in Florida enjoy the notice benefits of the state's recording system with no corresponding tax liability. They are subsidized, in
effect, by Florida taxpayers. One searches in vain for a policy consideration
that might justify this inverted taxing scheme. Fee mortgage loans, 40 and
certain types of leasehold mortgage loans, 41 are subject to the two-mill recording tax; why should ground lease mortgage loans be exempt from the twomill levy? The answer to this question lies in an archaic rule of real property

law, which holds that leases for years (including the ninety-nine year ground
lease) are chattels real, a form of personal property. 42 This common law rule
still controls in Florida due to the absence of a constitutional or statutory

provision explicitly defining "real estate" 43 or "real property" 44 to include
leases for years. Thus, the two-mill tax on obligations secured by mortgages
encumbering "real property" can have no applicability to loans secured by

mortgages on personalproperty such as ground leases. 45
37. FLA. STAT. §§199.032(1), .052(1) (1973).

38. See, e.g., State ex rel. U.S. Sugar Corp. v. Gay, 46 So. 2d 165 (Fla. 1950).
39. The annual intangible personal property tax on lease-secured obligations amounts
to only 1/10 of 1%. Thus, assuming a domiciliary lender issues a $2 million note on a
Florida ground lease to be paid off over a ten-year period at $2,000 per year, the total intangible tax paid at expiration of the note will amount to $11,000-less than 1% of the
original face value of the obligation. Nevertheless, it is significant to note that a New York
lender could avoid paying this levy. See note 34 supra and accompanying text. Moreover, a
New York lender would pay neither a property nor a recording tax in his domiciliary state
on a note secured by a mortgage encumbering a Florida ground lease. See N.Y. TAX LAW
§§250, 253 (McKinney 1972). In similar fashion, creditors in other jurisdictions are able to
avoid any state tax liability on obligations secured by Florida leasehold mortgages.
40. State ex rel. U.S. Sugar Corp. v. Gay, 46 So. 2d 165 (Fla. 1950).
41. Leasehold interests for the life of a tenant are considered to be freeholds or real
property, [1969-1970] FLA. ATr'Y GEN. BIENNIAL RnP. 285, 285-86, as are leasehold interests in
subsurface oil, gas, or mineral rights. 1972 FLA. ATr'Y GEN. ANNUAL RP. 641. Hence, mortgage loans on such interests constitute obligations secured by mortgages on "real property"
within the purview of FLA. STAT. §199.032(2) (1973) and are taxed at a nonrecurring twomill rate. See note 9 supra.
42. De Vore v. Lee, 158 Fla. 608, 610, 30 So. 2d 924, 926 (1947); [1965-1966] FLA. ATr'Y
GEN. BIENNIAL REP. 27, 28.
43. See, e.g., FLA. CONST. art. VII, §2. The text of this provision is set forth in note 55
infra.
44. See, e.g., FLA. STAT. §199.032(2) (1973). The text of this statute is set forth in note 9
supra. See also FLA. STAT. §192.001(12) (1973), which defines "real property" as "[1land,
buildings, fixtures and all other improvements to land. The terms 'land,' 'real estate,' 'realty'
and 'real property' may be used interchangeably."
45. See De Vore v. Lee, 158 Fla. 608, 30 So. 2d 924 (1947); [1965-1966] FLA. Ai-r'y GEN.
BIENNIAL RP. 27; [1947-1948] FLA. ATr'Y GEN. BIENNIAL Rn'. 243.
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In the peculiar medieval logic that still governs so much of American
property law, this distinction between real and personal property makes perfect
sense. But the distinction breaks down in the case of the modern ninety-nine
year ground lease. Realistically viewed, the tenant under such a lease has
virtually the equivalent of fee simple ownership. Absent unforeseen circumstances, he is assured the use and enjoyment of the property for his life, the
lessor having "parted with control of his real estate for a period usually beyond his and his children's lives and beyond the economic life of the improvements to be erected by the lessee." 46 Furthermore, the ground lessee ordinarily
can mortgage 47 or assign" his interest as could any fee owner.
These similarities underscore the incongruity of Florida's distinction between fee and leasehold mortgage loans for intangible tax purposes. Unrooted
in reality and inequitable in application, the present two-pronged approach
to the intangible taxation of property-secured obligations is clearly ripe for
reform. Far from maximizing intangible tax revenues, the present structure
fosters tax avoidance; far from simplifying administration, it provides for the
collection of two different levies in two different ways. Unless the measures
propounded elsewhere in this note49 are adopted, leasehold mortgage loans
will continue to represent one of the most glaring defects in the state's transactional tax structure.

46. Anderson, supra note 27, at 3.
47. In the absence of statutory restrictions, the right to mortgage the leasehold is
incidental to the lease and runs with the land. Id. at 8. As previously stated, the exercise of
this right does not give rise to the two-mill intangible tax, which is inapplicable to notes
secured by mortgages encumbering leases for years. See text accompanying notes 42-45 supra.
Frequently, however, ground leases contain "a provision requiring the lessor to join in the
leasehold mortgage, though without personal liability, so that his interest as well as that of
the lessee is encumbered. This is called 'subordinating the fee.'" Anderson, supra note 27,
at 6. Subordination of the fee may extend the lien of the mortgage to both reversion and
leasehold - the entire "real property" interest - an event that would appear to trigger payment of the two-mill intangible tax. See FLA. STAT. §199.032(2) (1973). But see [1957-1958]
FLA. ATT'Y GEN. BIENNIAL REP. 550, 552, holding that an agreement subordinating a lessor's
fee title to the lien of a mortgage that encumbered a long-term lease on the property is not
subject to the two-mill intangible tax "unless there is apparent ... an intention to encumber
the said real property to secure the payment of the indebtedness also secured by the mortgage on the leasehold interest." Irrespective of the lessor's liability for the debt, however, the
mortgagee's attorney is well advised to pay the two-mill tax if there is any possibility that
the mortgage may be construed as encumbering the entire fee, since failure to pay the levy
may result in the instrument not affording constructive notice to the public. See FLA. STAT.
§199.052(7)(c) (1973).
Note that the above discussion pertains to subordination of the fee, as opposed to subordination of the mortgage. The term "subordination agreement" may mean either (1) an
instrument whereby a lessor subordinates his remainderman's fee title to the lien of a leasehold mortgage or (2) an instrument altering the priorities between mortgagees. Compare
[1955-1956] FLA. ATr'Y GEN. BIENNIAL RE.P. 953 and [1957-19581 FLA. ATr'Y GEN. BIENNIAL
REP. 550, with G. OSBORNE, MORTGAGES §212 (2d ed. 1970).
48. The right to assign, like the right to mortgage, is incidental to the lease and runs
with the land. Anderson, supra note 27, at 8. "A properly drawn assignment clause is nevertheless desirable in a ground lease." Id.
49. See Appendix containing the author's proposed Fla. Stat. §199.023(8) and text ac-
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Satisfaction of MortgageLoans: An Intangible Tax Pitfall

When a debtor seeks to borrow capital on a Florida property interest subject to an existing mortgage, he might expect to pay an intangible tax only
on the "new money." Assume, for example, that a borrower with an existing
$150,000 mortgage, paid down to $120,000, wishes to raise $80,000 of additional capital. Although a $300 intangible tax on the original loan was payable by the mortgagee, the tax cost presumably was passed on to the borrower,
who is similarly likely to bear the ultimate cost of any taxes incident to a
subsequent mortgage loan agreement. If the mortgagee is willing to refinance
the existing mortgage and increase its amount, or if the borrower is fortunate
enough to obtain an $80,000 second mortgage on the property from a different
creditor, his (the borrower's) expectations would prove correct; that is, he
would pay a $160 intangible tax only on the $80,000 of "new money" obtained.50
Frequently, though, tight money market conditions or legal restrictions on
second mortgage lending impel creditors to require satisfaction of existing
mortgages as a condition to the granting of subsequent mortgage loans.51 Thus,
in the example above, the borrower may be forced to take out a new $200,000
mortgage loan, $120,000 of which is used to "pay off," "satisfy," or "extinguish"
the balance owing from the first mortgage. This roundabout transaction enables him to obtain $80,000 of otherwise unobtainable "new money." But because the transaction involves the "satisfaction,"52 as opposed to the "renewal," 53 of an existing obligation, the borrower pays a $400 intangible tax
on the full value of the new $200,000 loan.5 4 Of this $400 sum, $240 represents
a duplicate tax on the $120,000 of "old money" - the balance owing from the
original debt.
companying notes 144, 145 infra.
50. See 1972 FLA. A'rT'y GEN. ANNUAL REP. 470.
51. Creditors as a rule are wary of granting mortgages on property subject to existing
liens. Further, many lending institutions, including federal land banks and insurance companies, are prohibited by law from making such second mortgage loans. See 12 U.S.C. §771
(1964); MAss. ANN. LAWS ch. 175, §63(7) (1970). Florida prohibits banks from making second
mortgage loans except in specialized situations, such as for home improvements not exceeding $5,000. FLA. STAT. §659.17(3)(d) (1973). Thus, when money is tight or when, as here, the
sums involved are substantial, creditors are likely to condition any increased mortgage loan
upon extinguishment of existing liens on the property.
52. A satisfaction or release has the effect of extinguishing the original debt or obligation. It is the converse of a renewal. When the proceeds of a new note are used to pay off
an old one, thereby extinguishing the obligation, there is a "satisfaction" of the original
note. See 1972 FLA. ATr'Y GEN. ANNUAL REP. 470, 472-73.
53. The term "renewal," as applied to a promissory note, implies establishment of the
particular contract or obligation for another period of time. See Lee v. Quincy State Bank,
127 Fla. 765, 173 So. 909 (1937). The parties may change, and the security may increase, but
there is no renewal unless the original obligation remains in existence. See [1960-1961] FLA.
ATr'Y GEN. BENNIAL RE'. 284 and cases cited therein. Even when the indebtedness is increased under a second note, it is presumed to be a renewal of the original note to the
extent of the unpaid balance thereon plus accrued interest, in the absence of express contrary agreement by the parties. 1972 FLA. ArTr'Y GEN. ANNUAL Rn', 470, 479-73:
54. See 1972 FLA. ATr'Y GEN.ANNUAL REP. 470, 473,
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The origin of this tax anomaly may be found in the Florida constitution.
Because that document prohibits dual intangible taxation of existing obligations, s5 no additional intangible tax may be levied on the "old money" of a
mortgage loan that is simply renewed or extended. When, however, an entirely
new obligation is created, it is taxable at its full value even though part of the
proceeds are used to satisfy an existing mortgage obligation on which the
requisite intangible tax has already been paid.5 6
Fortunately, the borrower in the above example is not entirely without
recourse. Properly counseled, he might enter an arrangement whereby the
creditor (1) acquires an assignment of the existing note and mortgage (assuming the initial transaction involved a different creditor) in return for the
$120,000 balance due thereon; (2) extends the borrower an $80,000 loan in
consideration for the latter's new note and mortgage; (3) pays the $160 prerecording intangible tax on the new obligation, passing the cost on to the
borrower; and (4) creates an instrument consolidating the two mortgages and
providing for combined installment payments on the two notes. Through this
process the original note is renewed,5 7 rather than satisfied58 and an additional $240 intangible tax on the "old money" is effectively avoided.5 9
Large institutional lenders have standardized forms to effect such tax-saving
agreements, commonly called "consolidation agreements."60 Unfortunately,

55. FLA. CONsT. art. VII, §2 provides: "[A]s to any obligations secured by mortgage, deed
of trust, or other lien on real estate wherever located, an intangible tax of not more than
two mills on the dollar may be levied by law to be in lieu of all other intangible assessments
on such obligations." (Emphasis added.) See also FLA. STAT. §199.052(7)(b) (1973) (mortgage
given to replace defective mortgage not subject to tax); [1967-1968] FLA. ATr'y GEN. BIENNIAL REP. 280 (mortgages assumed from original mortgage obligor not subject to second
intangible tax); [1961-1962] FLA. ATT'Y GEN. BIENNIAL REP. 284 (no intangible tax due
where new notes are substituted for existing notes and mortgages prior to maturity).
56. See 1972 FLA. Arr'Y GEN. ANNUAL REP. 470.
57. Cf. Fifth Ave. & 46th St. Corp. v. Gragalini, 4 App. Div. 2d 387, 165 N.Y.S.2d 312
(3d Dep't 1957) (only additional bonds are subject to mortgage tax under agreement whereby
indenture extends original mortgage). Of this case one writer has stated: "Regardless of the
legal technicalities involved, it is clear that the result is a recognition of the economic
realities of the situation so far as the amount of the debt was concerned." Sellin, State and
Local Taxation, 33 N.Y.U.L. REv. 1120, 1127 (1958).
58. Cf. People ex rel. Jewelers' Bldg. Corp. v. State, 214 App. Div. 99, 210 N.Y.S. 263
(3d Dep't), aff'd, 241 N.Y. 524, 150 N.E. 539 (1925) (mortgage tax due on previously recorded bonds and mortgage where consolidation agreement eliminated prior bonds).
59. The borrower's gross tax savings on these facts are computed as follows:
Intangible Tax Payable on $200,000 Without Consolidation Agreement
Less Tax Payable on $80,000 With Consolidation Agreement
Total Intangible Tax Savings
Plus Total Stamp Tax Savings, infra note 96
Gross State Tax Savings

$400
160
$240
180
$420

Compare these gross tax savings with the smaller potential savings when $40,000 of a new
$60,000 mortgage is used to pay off an existing mortgage. See note 62 infra.
60. See, e.g., People ex rel. jewelers' Bldg. Corp. v. State, 214 App. Div. 99, 210 N.Y.S.
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few Florida attorneys employ such arrangements, 6 ' at least partly because their
fees for planning the transactions and drawing up the necessary documents
may exceed possible tax savings. Faced with the inability to obtain a new
mortgage loan except by paying off an existing mortgage, most Florida homeowners have no practical alternative but to pay, in effect, a second intangible
62
tax on the balance owing from the original loan.
Homeowners should not be forced to pay this dual intangible tax on loans
that "satisfy," rather than "renew," an existing debt; nor should large borrowers have to resort to such patently circuitous devices as consolidation agreements to avoid an unfair tax. To ensure equal treatment of large and small
borrowers, the legislature could impose an intangible tax on consolidation
agreements; but the effect would be to force large borrowers into a tax pitfall
that now entraps their smaller counterparts. The more just and sensible solution is to eliminate the pitfall altogether, a step that could be accomplished by
reducing the mortgagee's (and thus the mortgagor's) tax liability to the extent
63
of any duplicate taxes paid on increased mortgage loans.
THE

DocUMENTARY STAMP

TAx

ON

NOTES

AND OTHER WRITTEN OBLIGATIONS

To PAY MONEY

Nature and Scope
Florida real estate transactions frequently involve a wide range of written64
instruments on which the state imposes various documentary stamp taxes.
The rate of taxation varies according to the nature and purpose of the par-

263 (3dDep't), aft'd, 241 N.Y. 524, 150 N.E. 539 (1925).

61. Except on large loans, Florida's $2-per-$1,000 intangible tax is relatively insignificant,
a fact that explains why consolidation agreements are not often utilized in Florida. New
York, on the other hand, has a $5-per-$1,000 mortgage recording tax, so the device is more
widely used in that state and has been the subject of considerable litigation. See N.Y. TAx
LAW §253 (McKinney 1972) and cases cited in notes 57, 58 supra.
62. If a Florida homeowner uses part of the proceeds from a $60,000 mortgage to satisfy
an existing mortgage with a $40,000 balance, he is assessed a $120 intangible tax and a $90
stamp tax on the transaction. By computations similar to those in note 59, supra, the borrower utilizing a consolidation agreement on the same loan might save $80 in intangible
taxes and $60 in stamp taxes, for a gross state tax savings of $140. Clearly this savings is less
than the fee a skilled attorney would charge to contact the two mortgagees, arrange for an
assignment, draft the consolidation agreement, and record the appropriate instruments.
63. See Appendix containing the author's proposed Fla. Stat. §199.034, discussed in note
156 infra and accompanying text.
64. See FLA. STAT. §201.01 (1973), which provides: "There shall be levied, collected and
paid the taxes specified in this chapter, for and in respect to the several documents ...
instruments, matters, writings, and things described in the following sections, or for or in
respect of the vellum, parchment, or paper upon which [they are] written or printed by [or
for] any person, who makes, signs, executes, issues, sells, removes, consigns, assigns, or ships
the same. . . . []he documentary stamp taxes . . . shall be affixed to and placed on all
recordable instruments, requiring documentary stamps according to law, prior to recordation. On mortgages where the stamps are on the notes, a notation shall be made on the
mortgage that the proper stamps and the amount of same have been placed on the notes."
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ticular instrument. Deeds and other instruments of conveyance,65 discussed in
the ensuing section, are taxed at 300 per $100 of consideration; a surtax of
6 8
67
6
550 per $500 of equity is also imposed on these instruments. Notes, bonds,
and similar instruments69 representing obligations to pay money - the subject
of the present section- are taxed at 150 per $100 or portion thereof of consideration, irrespective of whether the particular obligation is secured or unsecured.
When secured real estate loans are involved, the 150-per-5100 documentary
stamp tax typically is paid with the intangible tax at the time the underlying
property mortgage is recorded.70 Like the pre-recording intangible tax, this
levy is fundamentally an excise on obligations to pay money.71 But the factual
situation giving rise to the two taxes is different. The event that most frequently triggers payment of the two-mill intangible tax is the recordation of
a mortgage or other lien encumbering Florida real property;7 2 the stamp tax,
in contrast, becomes payable upon the "execution and exchange of documents
for money," 73 the triggering event here being the making of an obligationcreating instrument in the state.7 4 Obviously, therefore, the effective reach of
this stamp tax is more limited than that of the two-mill intangible tax.
Illustrative of this limitation is a 1956 Florida supreme court decision,
State ex rel. Peninsular Telephone Co. v. Gay.7 5 The appellant, a Florida
corporation, had been forced under protest to pay a Florida documentary
stamp tax on the issuance in New York of certain bonds secured by a mortgage
on its Florida real property. Suing for recovery of the tax, appellant maintained that the statute70 did not contemplate taxation of out-of-state transactions. The majority agreed with appellant, noting that no aspect of the transaction essential to the authorization, execution, sale, or delivery of the bonds
took place within Florida. 77 In reaching this result, the majority cited with
65.
66.
67.
68.

FLA. STAT. §201.02 (1973).
Id. §201.021.
Id. §201.08.
Id. §201.07.

69. Id. §§201.04 (bills of sale, agreements, transfers of corporate stock), .05 (stock
certificates).
70. See id. §§201.01, 199.052(7)(a). The stamps are affixed either to the note, in which
case a notation to that effect is made on the mortgage, or to the mortgage itself. Id. §§201.08,
.01. Payment of the tax is generally by the borrower, although other persons may be liable

in certain commercial transactions. Id. §201.01.
71. "The tax . . . is not a property tax. It is an excise tax." Choctawhatchee Elec. Cooperative, Inc. v. Green, 132 So. 2d 556, 558 (Fla. 1961). "The documentary stamp tax is
an excise tax on the promise to pay." Plymouth Citrus Growers Ass'n v. Lee, 157 Fla. 893,
895, 27 So 2d 415, 416 (1946).
72. FLA. STAT. §199.052(7)(a) (1973). But see note 13 and text accompanying note 18
supra.
73.
74.
75.
76.
1398).
77.

State ex rel. Peninsular Tel. Co. v. Gay, 90 So. 2d 132, 134 (Fla. 1956).
FA. STAT. §§201.07, .08 (1973).
90 So. 2d 132 (Fla. 1956).
FLA. STAT. §201.07 (1973) (originally enacted as Fla. Laws 1931, ch. 15,787, §1, at
90 So. 2d at 136.
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approval a United States Supreme Court case78 that had held, on substantially
similar facts: "The tax as thus sustained is an excise tax, of a familiar sort,
levied with respect to the creation of instruments within the state .... It is
simply a tax levied in relation to an act done within the state in making the
instrument."7 9 Contesting the majority's findings, Justice Milledge dissented:80
I cannot bring myself to the conclusion that a Florida corporation can
evade the documentary tax by the expedient of holding a directors'
meeting and signing and delivering the bonds outside the state, particularly where it has pledged its Florida assets pursuant to action of a
stockholders' meeting held in Florida. I think that the corporation has
done nothing but put its metaphorical hat on backward.
Although the contested statute in Peninsular Telephone dealt only with
the documentary stamp tax on bonds, debentures, and certificates of indebtedness, the documentary stamp tax loophole encompasses promissory
notes81 and purchase contracts8 2 as well. Thus, it is fair to generalize that a
borrower can avoid the Florida stamp tax on virtually any money instrument
by closing the transaction outside the state and ensuring that all steps in the
issuance of the note, bond, or other obligation take place outside Florida.83
This escape hatch is available, moreover, whether or not the mortgage securing
the loan encumbers a Florida real property interest.8 4
If a loophole is fostered in Peninsular Telephone, however, it is one that
is not available upon the creation of every obligation. The borrower must first
determine whether the possible stamp tax savings warrant the cost and inconvenience of closing the transaction outside the state.
Out-of-State Loans: A Stamp Tax Loophole
On small secured and unsecured loans, the borrower who attempts to take
advantage of the Peninsular Telephone loophole will realize only scant savings, if any. For example, a Florida homeowner seeking to raise a $10,000 loan
on his property would save only $15 in Florida documentary stamp taxes by

78. Graniteville Mfg. Co. v. Query, 283 U.S. 376 (1931).
79. 90 So. 2d at 134, quoting Graniteville Mfg. Co. v. Query, 283 U.S. 376, 379 (1931).
80. 90 So. 2d at 136 (Milledge, J., dissenting).
81.

E.g., [1965-1966] FLA. ATr'Y GEN. BIENNIAL Rr. 105; [1955-1956] FLA. ATr'Y GEN.

REP. 930 (no stamp tax is due on notes brought into Florida unless they are
brought in as part of transaction whereby the instruments are made, signed, executed, issued,
or delivered); [1959-1960] FLA. Ar'Y GEN. BIENNIAL R.P. 569 (no stamp tax due where
original note was executed outside Florida and remains outside the state).
BIENNIAL

82.

[1959-1960] FLA. A-r', GEN.

BIENNIAL

REP. 776; [1943-1944] FLA. Arr'y GEN. BEN-

R a'. 226 (no stamp tax due on contracts brought into the state for collection only).
83. Although steps instrumental to the creation of the obligation must occur outside the
state, it will not be subject to a documentary stamp tax if subsequently brought in for collection purposes only. See notes 81, 82 supra. See also FLA. ADMIN. CODE ch. 12A-4.54(18)
NIAL

(1973).
84.

See State ex rel. Peninsular Tel. Co. v. Gay, 90 So. 2d 132 (Fla. 1956).
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adhering to the Peninsular Telephone guidelines. Clearly, such savings would
not offset the trouble and expense of finding a foreign creditor willing to close
the transaction outside the state.
A borrower seeking to raise a $10 million mortgage loan on a Florida property interest could, on the other hand, realize a gross stamp tax savings of
$15,000 by dealing with a foreign lender, closing the transaction outside Florida, and otherwise complying with the Peninsular Telephone guidelines. The
savings here is particularly attractive because the offsetting travel expenses are
deductible from gross income on the borrower's federal income tax return8 5
Moreover, since Florida and South Carolina appear to be the only states that
impose a documentary stamp tax on promissory notes and similar obligationcreating instruments,86 the borrower has a virtually unlimited choice of foreign
jurisdictions in which to close the transaction and still realize a stamp tax
savings.
Satisfaction or Renewal of Existing Obligations: Consolidation
Agreements Revisited
Out-of-state closings are not the only means by which watchful borrowers
can avoid the Florida stamp tax on money instruments. Consolidation agreements, examined in conjunction with the intangible tax,17 also provide an
efficacious method of avoiding the stamp tax on the "old money" when an
existing note is renewed or satisfied. Before considering a consolidation agreement, however, the borrower should determine whether the instrument will
qualify for stamp tax exemption as a renewal note under Florida Statutes,
section 201.09.88 As previously indicated, when an original note is executed in
Florida, documentary stamps are affixed thereto (or to the underlying mortgage) and canceled.8 1 If this stamped original instrument accompanies a subsequent note that evidences identical contractual obligations, "without enlargement in any way of said original contract and obligation," 90 the renewal
note is exempt under section 201.09 from payment of any additional documentary excise. Thus, if two $75,000 mortgage notes are issued for a single
,150,000 stamped mortgage note on the same property, there is no increase in

85. See INT. REv. CODE OF 1954, §162(a)(2).
86. See FLA. STAT. §201.08(1) (1973), the text of which is set forth in note 92 infra; S.C.
CODE §65-681 (1962).
87. See text accompanying notes 57-62 supra.
88. FLA. STAT. §201.09 (1973) provides: "When any promissory note is given in renewal
of any existing promissory note, which said renewal note only extends or continues the
identical contractual obligations of the original promissory note and evidences part or all of
the original indebtedness evidenced thereby, not including any accumulated interest thereon
and without enlargement in any way of said original contract and obligation, such renewal
note shall not be subject to taxation under this chapter if such renewal note has attached
to it the original promissory note with canceled stamps affixed thereon showing full payment of the tax due thereon." (Emphasis added.)
89. See note 70 supra.
90. FLA. STAT. §201.09 (1973). The text of this statute is set forth in note 88 supra.
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over-all indebtedness, and hence no additional stamp (or intangible) tax
liability arises. 91
Conversely, a note that does not meet the restrictive definition of "renewal note" in section 201.09 would be subject to imposition of an additional
stamp tax under Florida Statutes, section 201.08(1).92 In an earlier context, it
was shown that a $200,000 note, $120,000 of which is used to "pay off," "satisfy," or "extinguish" an existing obligation, manifestly does not constitute a
"renewal note" by any definition and therefore would be subject to an intangible tax at its full value. 93 Clearly, such a note would likewise be subject
to a stamp tax at its full value under section 201.08(1) for failure to meet the
"renewal note" criteria contained in section 201.09.94
For the borrower, the practical economic effect of the foregoing is that he
must pay a $300 documentary excise (as well as the lender's $400 intangible
tax), of which $180 represents a duplicate stamp tax on the $120,000 balance
owing from the original obligation. 95 This is precisely the type of dual taxation
dilemma that the consolidation agreement is designed to preclude. By leaving
the existing obligation "as is," the consolidation agreement enables the borrower to bypass the dual tax pitfall altogether, thereby affording him an in-

91. See [1961-1962] FLA.

ATr'Y GEN. BIENNIAL

REP. 597; [1961-1962] FLA. ATr'Y

GEN. BIEN-

NIAL REP. 284.
92. FLA. STAT.

§201.08(l) (1973) provides: "On promissory notes, non-negotiable notes,
written obligations to pay money, assignment of salaries, wages, or other compensation, made,
executed, delivered, sold, transferred, or assigned in the state, and for each renewal of the
same on each one hundred dollars of the indebtedness or obligation evidenced thereby, the
tax shall be fifteen cents on each one hundred dollars or fraction thereof. Mortgages which
incorporate the certificate of indebtedness, not otherwise shown in separate instruments, are
subject to the same tax at the same rate." (Emphasis added.)
93. See note 53 and text accompanying notes 51-54 supra.
94. Between the foregoing examples, of course, lies a middle ground in which it is more
difficult to determine whether a given note qualifies as a tax-exempt renewal under §201.09.
It has been held, for example, that a $10,000 note, issued for a stamped $10,000 original
note with a $5,833 balance, falis within the ambit of §201.09 because it evidences no increase
in total indebtedness over the original loan. Under these circumstances, the second note is
subject to a stamp tax only to the extent of the $4,177 of "new money." See [1963-1964] FLA.
ATr'Y GEN. BIENNIAL REP. 209. It might plausibly be argued, therefore, that a $20,000 note
renewing an existing $15,000 instrument - whatever the present balance due thereon - should
likewise be subject to a stamp tax only to the extent of the "new money." The present
position of the Department of Revenue, however, is that the $20,000 second note is taxable
at its full value, presumably because it exceeds the face value of the first obligation and thus
evidences an "enlargement" of the contract within the meaning of §201.09. Letter from
William M. Stanley, Chief, Documentary Stamp Tax Bureau, to Everett P. Anderson, Dec.
18, 1973, filed with the University of Florida Law Review. Cf. also State v. Inter-American
Center Authority, 84 So. 2d 9 (Fla. 1955) (tax exemptions are construed in favor of the
taxing power and against the exemption claimant). Use of a consolidation agreement in the
latter example would ensure that only the "new money" would be subject to the documentary stamp tax.
95. The borrower would also pay a duplicate $240 intangible tax on this $120,000
balance. See text accompanying note 54 supra.
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tangible and stamp tax savings 96 that increases in direct proportion to the size
97
of the particular loan.
In summary, it is evident that the stamp tax on notes, bonds, and similar
instruments is subject to at least two basic criticisms. First, present law provides Florida borrowers with an inducement to seek foreign creditors and
close their loan transactions outside the state. While elimination of this
cancer will require rather radical surgery in the form of a constitutional
amendment, 98 no other method will provide an effective remedy. The second
and more easily remedied problem,9 9 dual taxation of notes, serves only to
engender tax avoidance schemes, such as consolidation agreements. Both problems adversly affect small borrowers while leaving large and sophisticated borrowers unscathed. Significantly, eliminating the out-of-state dosing loophole
would likely offset any revenues lost by eliminating dual taxation of "old
money" on second notes. Financial considerations aside, however, fundamental
fairness dictates that both these stamp tax inequities be purged from Florida
tax law.
THE DOCUMENTARY STAMP TAX AND SURTAX ON DEEDS AND OTHER

INSTRUMENTS OF CONVEYANCE

Nature and Scope
The documentary stamp tax and surtax on deeds and similar instruments
are important sources of documentary excise revenues in Florida.100 The stamp
tax is imposed at a rate of 30# per $100 of consideration or fractional part
thereof0o1 and is payable on the gross sales price, whether the grantee assumes
existing mortgages or takes subject to them.10 2 The surtax, enacted in 1968103
96.

The borrower's stamp tax savings on these facts would be computed as follows:

Stamp Tax Payable on $200,000 Without Consolidation Agreement
Less Tax Payable on $80,000 With Consolidation Agreement

$300
120

Total Stamp Tax Savings

$180

The borrower's combined intangible and stamp tax savings by use of a consolidation agreement would amount to $420. See note 59 supra.
97. The savings is accomplished by arranging for the issuance of a new note and
mortgage in the amount of new capital desired. All mortgages are then "consolidated" in a
single instrument, which generally provides for combined installment payments on the
notes. See text preceding and accompanying notes 57-59 supra.
98. See text accompanying notes 145, 146 infra.
99. See Appendix containing the author's proposed Fla. Stat. §§201.091, .09(2) discussed,
respectively, in notes 156 and 157 infra.
100. While no separate figures are available for the revenues derived exclusively from
instruments associated with real estate transactions, the combined in- and out-of-state stamp
tax and surtax revenues from all sources for fiscal year 1972-1973 amounted to $82,367,105 a 40% increase over revenues collected during fiscal year 1971-1972. See Stanley letter, supra
note 94.
101. FLA. STAT. §201.02(1) (1973).
102. [1961-1962] FLA. ATr'y GEN. BIENNIAL REP. 124.
103. Fla. Laws 1967, ch. 320, §2, at 1041, codified as FLA. STAT. §201.021 (1973). This
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to replace a repealed federal tax, 04 is imposed at a rate of 553 per $500 of
consideration, less existing mortgages. 0 5 Both taxes normally are paid by the
seller,10 6 who adds their cost to brokers' fees, abstract continuations, and similar expenses to arrive at his total "asking price" for the property. 0 7
In order for the deed taxes to apply to a given transaction, the statutes
require that there be both a purchaser for consideration and a conveyance of
lands, tenements, realty, or some interest therein.108 Thus, the donor of an
outright gift of property pays nothing beyond a minimum 300 stamp tax and

55 surtax on the deed. 0 9 Similarly, options to purchase escape taxation for
want of a discernible conveyance.1 0 Conversely, clerks' certificates of title"'
and contracts for deed" 2 convey an interest in property for a consideration and

hence are subject to the deed taxes.
Leases as Taxable Instruments

Since warranty deeds are subject to the documentary stamp tax and surtax,
logic seems to dictate that written leases be similarly taxed. Both the lessee
and the grantee own an interest in property, leases (like deeds) being the
instruments that convey this interest. Further, nothing in Florida's documentary stamp tax statutes suggests that leases should be exempt from the
documentary excises. On the contrary, they would appear to be taxable both
statute provides: "(1) A documentary surtax, in addition to the tax levied in §201.02, is levied
on those documents taxed by §201.02, at the rate of fifty-five cents per five hundred dollars
of the consideration paid; provided, that when real estate is sold, the consideration, for purposes of this tax, shall not include amounts of existing mortgages on the real estate sold. If
the full amount of the consideration is not shown on the face of the document, then the tax
shall be at the rate of fifty-five cents on each five hundred dollars or fractional part thereof
of the consideration."
104. Act of June 21, 1965, Pub. L. No. 89-44, §401(b), 79 Stat. 148, repealing 26 U.S.C.
§4361 (1964).
105. FLA. STAT. §201.021(1) (1973). The text of this statute is set forth in note 103 supra.
But see Op. ATr'Y GEN. FLA. 073-67 (1973) (if the grantee assumes and agrees to pay the

existing mortgage and the grantor is released, the surtax applies to the total amount of the
mortgage).
106. See FLA. STAT. §§201.01 (1973). But see [1967-1968] FLA. ATr'Y GEN. BIENNIAL
REP. 176; [1961-1962] FLA. ATr'y GEN. BIENNIAL REP. 616 (tax on deeds of conveyance from

the state, county, municipality, or other public agency are payable by the grantee-purchaser).
107. See R. BOYER, supra note 3, at 111-12, item 10. Helpful illustrations showing how
the stamp tax and surtax are computed in given real estate transactions may be found in
FLA. AmUmN. CODE ch. 12A-4.12(3) (1973).
108. See FLA. STAT. §§201.02(1), .021 (1973).
109. See FLA. ADuun. CODE ch. 12A-4.12(6), 12A-4.14(2) (1973). See, e.g., Culbreath v.
Reid, 65 So. 2d 556 (Fla. 1953); [1961-1962] FLA. ATr'Y GEN. BIENNIAL REP. 124. But see
Kendall House Apartments, Inc. v. Department of Revenue, 245 So. 2d 221 (Fla. 1971);
[1961-1962] FLA. A-r'y GEN. BIENNIAL REP. 124 (when gift conveyances are made subject to
a mortgage and mortgage payment, stamp tax is due on the unpaid balance of the mort-

gage).
110. [1963-1964]

FLA. ATr'Y GEN. BIENNIAL REP. 175.
111. [1959-1960] FLA. Arr'Y GE. BIENNIAL REP. 728.
112. [1963-1964] FLA. ATr'Y GEN. BIENNIAL REP. 175.
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as conveyances of interests in land under Florida Statutes, section 201.02(l)"'
and as obligations to pay money under section 201.08(l).14 Unfortunately,
confusion rather than logic has marked the path of the law in this area. As a
consequence of three conflicting Florida supreme court decisions, the state
anomalously imposes no documentary excise whatsoever on written lease instruments.
In Dundee Corp. v. Lee'15 the court considered the legitimacy and amount
of a documentary tax on a ninety-nine year lease. Justice Terrell, writing for
the court, stated that the tax should be assessed according to the present value
of the rental payments over the life of the lease,"r but failed to clarify whether
leases should be taxed as money obligations or as interests in land.17 Although
the probable intent was that leases should be taxed as money obligations under
section 201.08(1), this conclusion does not clearly emerge from a reading of the
court's opinion.
Two years later, the court was asked in De Vore v. Lee"5 to determine the
liability of the plaintiff with respect to documentary stamp taxes on certain
short-term leases. Receding from the apparent holding in Dundee Corp. v. Lee,
Chief Justice Thomas observed that leases are distinguishable from other
money obligations and therefore should be taxed exclusively as conveyances
of an interest in land under section 201.02.1 9 Unfortunately, two concurring
justices, confusing the applicable tax statutes, stated on rehearing that the
instruments were not taxable under section 201.02, since "[t]he sole considerations passing to the lessors for the leases were executory promises for executory
considerations."' 120 As the majority neither approved nor dissented from these
statements, the original decision stood.121

The final case to treat this problem was De Vore v. Gay, 22 wherein the
appellant requested a decree adjudging that certain leases be exempted from
payment of the documentary stamp tax. Tracking the language of the confused
rehearing in De Vore v. Lee, a unanimous court held the leases not taxable
under section 201.02 in that the sole considerations therefor - promises to pay
23
rent in the future - had no reasonably determinable pecuniary value.1
To say the least, these cases have left the state of the law unclear. One
stands for the proposition that leases cannot be taxed as obligations,124 an113.

FLA. STAT. §201.02(1) (1973).

114. Id. §201.08(1). The text of this statute is set forth in note 92 supra.
115. 156 Fla. 699, 24 So. 2d 234 (1945).
116. Id.at 701, 24 So. 2d at 235.
117. Justice Terrell stated: "We think the phrase 'written obligations to pay money'
[§201.08] must comprehend the covenant in a lease to pay rent," but he also observed in the
same paragraph: "Certainly a ninety-nine year lease must convey some kind of an 'interest'
in land [§201.02]." Id. at 700, 24 So. 2d at 235.
118. 158 Fla. 608, 30 So. 2d 924 (1947).
119. Id. at 610-11, 30 So. 2d at 925-26.
120. Id. at 613, 30 So. 2d at 927.
121. ld. at 614, 30 So. 2d at 927.
122. 39 So. 2d 796 (Fla. 1949).
123. Id. at 797.
124. De Vore v. Lee, 158 Fla. 608, 30 So. 2d 924 (1947).
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other that they cannot be taxed as conveyances. 25 Only one deals with possible
methods by which the tax might be assessed.' 2 r The last and controlling case,
De Vore v. Gay, has been cited for the proposition that leases are taxable as
money obligations under section 201.08(1) when the consideration therefor is
fixed and outright. 27 But, since rental payments - which are contingent and
executory in nature' 28 - constitute the consideration for most leases, it may
safely be stated that lease instruments enjoy a broad exemption from Florida's
29
documentary excise taxes.
Recognizing the confused state of the law in this area, the Florida Department of Revenue has adopted a "hands off" approach to the problem, 30 and
landlords are probably quite content with the situation as is. It is unlikely,
therefore, that the Florida supreme court will again have the opportunity to
eliminate the de facto tax exemption it has created. Until the legislature enacts statutes taxing the making or transfer of a lease, 31 these transactions will
continue to represent a vast but untapped reservoir of state tax revenues.
THE SALEs TAX ON LEAsE OR RENTAL OF REAL PROPERTY

Florida imposes a four per cent sales or use tax on the business of leasing
or renting real property within the state. 3 2 Levied in addition to the total
amount of rental, 33 the tax applies to most commercial leasing situations except those involving leased premises occupied as a permanent residence. 3 4 Although purporting to be an excise on the privilege of engaging in the business
of renting, leasing, or letting real property, 3 the tax is actually payable by
the ultimate lessee 6 - the landlord merely collecting the tax and forwarding
37
it to the Department of Revenue in accordance with statutory provisions.'

125. De Vore v. Gay, 30 So. 2d 796 (Fla. 1949).
126. Dundee Corp. v. Lee, 156 Fla. 699, 24 So. 2d 284 (1945).
127. See [1961-1962] FLA. Arr'Y GEN. BIENNIAL REP. 606.
128. See id. at 607. If the attorney drafts the lease so that it calls for a fixed, total consideration payable in installments, it would appear to be taxable as a money obligation
under FLA. STAT. §201.08 (1973). [1961-1962] FLA. ATr'Y GEN. BIENNIAL REP. 606, 608-09. But
see note 130 infra and accompanying text.
129. A few exceptions to the rule that leases are tax-exempt should be noted. The
documentary excises are required on instruments that grant a tenant stockholder the right
to occupy an apartment in a cooperative apartment corporation. FLA. STAT. §§201.02(2), .021
(1973). They must also be paid on leases granting timber, mineral, oil, and gas rights in real
property. FLA. ADMIN. CODE ch. 12A-4.13(9) (1978) and opinions cited therein.
180. ABA COMM. ON LEAsFs, REP. oF SUBCoMM. ON ExECUTbON AND REcORDING REQUIREMENTs APPLICABLE TO LEAsEs - FLORmA at 1, 7-8 (1972-1973).
131. The valuation of leases for taxation purposes presents difficult but not insurmountable statute-drafting problems. See note 152 and text accompanying notes 152-154
infra.
182. FLA. STAT. §§212.13(1), .081(1)(a) (1978).
133. Id §212.031(8).
184. Id §212.03(7)(a).
185. Id. §212.031(1)(a).
156. Id. §§212.031(2)(a), (b).
137. See id. §212.18.
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Because of this arrangement, a lessee-developer under a ninety-nine year
ground lease is able to pass on the tax to his sublessee, except in those instances
where the land is vacant or is being improved prior to occupancy by the ultimate user. Although inconsequential in its effect upon revenue production, the
issue of who pays the rental tax is important when the cumulative impact of
the other real estate transaction taxes is considered. Since Florida imposes no
documentary stamp tax or surtax on the making of a lease, 138 and, since the
lessee-developer can finance an out-of-state loan on his interest without having
to pay the Florida documentary stamp tax1 39 or intangible tax,140 the fact that
the developer can pass on to the ultimate tenant the four per cent sales tax potentially the most burdensome of these levies - means that he escapes the
transactional taxes altogether.
THE TRANSACTIONAL TAX STRUCTURE: PROBLEMS AND PROPOSED SOLUTIONS

An overview of Florida's real estate transaction taxes reveals four fundamental problem areas: (1) leasehold mortgage loans, (2) out-of-state loans, (3)
lease instruments, and (4) increased mortgage loans. These will now be summarized and some suggested statutory solutions discussed.
Leasehold Mortgage Loans: An Intangible Tax Loophole
Lenders who lack domicile and business situs in Florida frequently fail to
pay the annual one-mill intangible tax on loans secured by mortgages encumbering Florida leases for years. Nor do they pay a two-mill intangible tax
for the privilege of recording the mortgages underlying such obligations. Thus,
there is no intangible "tax cost" to pass on to the borrower. Domestic lenders,
in contrast, are required to pay an annual one-mill tax on the value of these
loans and raise their interest rates accordingly.
The author's proposed statute' 4' would eliminate this anomaly by bringing
leaseholds within the definition of "real property," thereby enabling the state
to exact a nonrecurring two-mill intangible tax when the foreign lender records the leasehold mortgage in the state. Apart from subjecting the leasehold
mortgage obligations of nondomiciliary lending institutions to intangible taxation, the statute would have two other salutary effects. First, it would eliminate
disparities between fee mortgage lenders and leasehold mortgage lenders by
permitting taxation of mortgage loans at a uniform rate, without regard to
the nature of the underlying property interest.142 Second, it would simplify

138. See note 130 supra and accompanying text.
139. See text accompanying notes 81-84 supra.
140. See text preceding note 141 infra.
141. See Appendix containing the author's proposed Fla. Stat. §199.023(8). In order to
quell any doubts as to the constitutionality of the proposed statute, it is recommended that
the Florida constitution be amended to specify that "real estate," for intangible taxation
purposes, includes leases for years. See FLA. CONsr. art. VII, §2.
142. For an illustration of the tax inequities that sometimes result under present law

https://scholarship.law.ufl.edu/flr/vol26/iss3/4

20

Anderson: Staet Taxation of Florida Real Estate Transactions
1974]

REAL ESTATE TRANSACTION

TAXES

administration by removing the requirement that Florida-domiciled lenders
report lease-for-years mortgage obligations on their annual intangible personal
property tax returns.
Out-of-State Loans: A Stamp Tax Loophole
Borrowers who seek out-of-state lenders and who otherwise comply with
the conditions set forth in State ex rel. PeninsularTelephone Co. v. Gay 43 can
effectively avoid the 15 -per-$100 documentary stamp tax on notes or other
obligation-creating instruments. This loophole is particularly unjust because,
as a practical matter, only those with large mortgageable property interests
are able to take advantage of any potential stamp tax savings. 44
The proposed statute1 45 would enable the state to tax such secured out-ofstate transactions indirectly, with recordation of the foreign creditor's mortgage as the taxing nexus. Thus, if a creditor presented for recordation a mortgage on a Florida property interest and could not prove payment of the stamp
tax on the note, the clerk would simply assess the creditor an additional intangible recording tax of $1.50 per $1,000 of consideration. Since the creditor
ordinarily would pass this tax expense on to the borrower, the latter would
have no remaining incentive to seek a stamp tax savings by closing the transaction outside the state. If the loan were closed within the state, a stamp tax
would be imposed; if closed outside the state, an intangible tax of equal value
would be exacted.
Unfortunately, this proposal will require a constitutional amendment, since
it would result in an aggregate three-and-one-half mill intangible tax if the
transaction were closed outside the state. Under present organic law, the
maximum intangible tax assessable on any obligation is two mills per dollar. 146
Lease Instruments: Another Stamp Tax Loophole
Although leases appear to be subject to documentary excises both as obligations to pay money under Florida Statutes, section 201.08, and as "conveyances" of interest in land under section 201.02(1), case law has so confused
the two statutes that the Department of Revenue exacts a tax under neither.
This is manifestly inequitable, as the homeowner who sells his fee interest
must pay a stamp tax and surtax on the deed, whereas the landlord who leases
or the tenant who assigns a comparable ninety-nine year leasehold interest
pays no documentary excises whatsoever.

from the taxation of substantially similar obligations at different rates, see State v. Anderson,
208 So. 2d 814 (Fla. 1968) (taxation of intangibles at different rates held not violative of the
uniform and equal provisions of the Florida constitution).
143. 90 So. 2d 132 (Fla. 1956). See also text accompanying notes 81-84 supra.
144. See text preceding note 85 supra.
145. See Appendix containing the author's proposed Fla. Stat. §199.033.
146. See FLA. CONSr. art. VII, §2, the text of which is set forth in note 55 supra.
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Any legislation aimed at correcting this situation will have to resolve two
fundamental questions: (1) Should leases be taxed as obligations or as conveyances of an interest in property, and (2) on what basis should the tax be
assessed? With respect to the first question, Justice Thomas aptly observed in
De Vore v. Lee147 that leases differ from ordinary money obligations in that
they are contingent in nature - that is, "the debt becomes fixed from time to
time as the amount of rental is earned by the use of the property by the
lessee." 148 If the lessee is evicted or the premises become untenable, the obligation may never fall due. 49 These arguments suggest that written leases,
whether long-term or short-term, would best be taxed as conveyances of
interest in land. Since a conveyance of some interest is effected by both a lease
and a deed, 50 it follows that both instruments should be subject to the same
30-per-$100 stamp tax and 55C-per-$500 surtax.
More difficult to resolve is the question of how these taxes should be assessed. A facile solution suggested in Dundee Corp. v. Lee' 5' would be to
determine the taxes according to the present value of the lease. But the present
value of a lease in the marketplace is governed by contingencies that would
render the tax assessor's job extremely difficult. 15 2 Furthermore, many leases
have little or no value to anyone but the lessee, such as leases with assignment
restriction clauses. Even the ordinary office space lease would seem to have little
value except during an acute space shortage. A more viable alternative, then,
would be to value the rent at a certain factor for the first five years of any
term and at a lesser factor for each subsequent five-year term. 53 Computing

147. 158 Fla. 608, 30 So. 2d 924 (1947).
148. Id. at 611, 30 So. 2d at 926.
149. Id.
150. Literally applied, the term "conveyance" appears inapposite to leases, since it denotes "a transfer of legal title to land." BLACK'S LAW DICTIONARY 402 (4th ed. 1951). It has
been stated nevertheless that the lease is both a conveyance and a contract. J. CRIBBErT,
PRINcIPLEs OF THE LAW or PROPERTY 180 (1962). "Certainly a ninety-nine year lease must
convey some kind of an 'interest' in land." (Emphasis added.) Dundee Corp. v. Lee, 156 Fla.
699, 700, 24 So. 2d 234, 235 (1945).
151. 156 Fla. 699, 24 So. 2d 234 (1945).
152. "Suppose we have a case in which a man owns a tract of land and leases it for a
long term to another who constructs on it a rental project; or suppose the owner of the
land in the first instance himself constructs the rental project and net leases the entire deal
for a long term to one who will operate it. In either case, we know that the lease has a
value. We know that if the owner of this operating lease wants to sell it, he can do so for
some price based upon the length of the lease, the amount of net rent payable, whether the
annual net rent is subject to increases or a percentage rent arrangement, the location and
probable future prospects for the property and the likelihood of continually increasing the
income from it. The drawback in this method [of assessing the value of the lease for taxation
purposes], it seems to me,is that while a lease may have a fair market value once it is exposed to the market place through brokers who deal in this type of investment, it would
be extremely difficult for a tax assessor to make an evaluation of it." Letter from Mr. Bruce
M. Bogin, Orlando attorney, to Everett P. Anderson, Nov. 28, 1973, filed with the University
of Florida Law Review.
153. Because of uncertainties inherent in any lease, the factor given to each five-year term
should be low to prevent the tax from being oppresive. Id.

https://scholarship.law.ufl.edu/flr/vol26/iss3/4

22

Anderson: Staet Taxation of Florida Real Estate Transactions
1974)

REAL ESTATE TRANSACTION

TAXES

the tax would be fairly simple under this method, which would apply to both
long- and short-term leases1 54 Though the need for some such method is clear,
the complexities involved in drafting an adequate lease-taxation statute are
beyond the scope of this note.
Dual Taxation of IncreasedMortgage Loans: An Intangible and
Stamp Tax Pitfall
Increased or new loans on real estate present a potential tax trap for the
unwary borrower. Since second loans are often conditioned on satisfaction of

any prior obligation, 155 the borrower more often than not is forced to pay, in

effect, a double intangible tax and a double stamp tax on the balance owing
from the original obligation. Properly counseled, the large borrower can sidestep this pitfall by entering into a consolidation agreement, a device virtually
unavailable to his smaller counterpart.
The proposed statutes would eliminate this inequity with respect to both
the intangible and stamp taxes by permitting the parties a credit to offset
duplicate taxes paid on the "old money" of a mortgage loan, the proceeds of
which are used to satisfy a preexisting lien on the property.156 A separate

154. Id.
155. See note 51 supra.
156. See Appendix containing the author's proposed Fla. Stat. §§199.034, 201.091. In
previous discussion it was shown that a $400 intangible tax and a $300 stamp tax are assessed under present law on the full value of a $200,000 mortgage loan, even though $120,000
thereof is used to satisfy an existing mortgage. See text accompanying notes 50-54 and 92-95
supra. The effect of the tax credit arrangement embodied in the author's proposed statute
would be to impose a $160 intangible tax and $120 stamp tax on the $80,000 of "new
money" only:
Intangible Tax on $200,000 Mortgage Loan
Less Tax Credit on $120,000 Balance of Original Loan
Intangible Tax Payable

$400
240

Stamp Tax on $200,000 Mortgage Loan
Less Tax Credit on $120,000 Balance of Original Loan
Stamp Tax Payable

$300
180

Total State Taxes Payable

$160

$120
$280

The $420 state tax savings effected by the credit proposal -presently obtainable only by
use of a consolidation agreement-is computed in the manner shown in notes 59, 96 supra.
Existing property mortgages are not ordinarily satisfied until after subsequent mortgages
are recorded and the abstract continued, lenders being reluctant to release the loan capital
until their security interests are thus safeguarded. One foreseeable criticism of the proposed
statutes, therefore, is that they would permit the clerk to grant a present credit against the
taxes on the new mortgage loan based on future satisfaction of previous mortgages on the
property. The difficulties presented are: (1) strict proof would be required to ensure that
the proceeds of the later-recorded mortgage are intended to satisfy existing mortgages on the
property; (2) if the proceeds are not so used, the consequence would be to defraud the state
to the extent of any credit granted. In weighing these difficulties, however, the legislature
should also consider that: (1) regulations can be enacted to require full documentation of
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statute would ensure that only the "new money" would be subject to a stamp
tax where a secured or unsecured promissory note renews or extends an obligation with a lesser face value.157
CONCLUSION

In comparison to the federal capital gains tax on sales of real estate or to
the local ad valorem property taxes, the state levies on real estate transactions
may be categorized as mere "nuisance taxes." Thus, on the sale of a $30,000
Florida residence owned free and clear of all encumbrances, the state taxes
might amount to $193.158 Further softening their impact is the fact that they
are deductible from gross income on the taxpayer's federal income tax return.159 Even so, the attorney should not pay these levies without determining
whether he has exhausted all legitimate means of reducing his client's state
tax bill. While relatively small, the state taxes on a major sale, loan, or lease
transaction are sufficiently prominent to deserve at least a secondary role in
counsel's tax planning. The attorney should know, for example, that dosing a
SI0 million mortgage loan outside the state1 60 may result in a $15,000 stamp
tax savings to the borrower, irrespective of whether the underlying property

any tax credit claimed; (2) the de minimus principle will operate to ensure against fraudulent
tax credit claims by small borrowers and lenders; (3) consolidation agreements, audits by the
Department of Revenue, and criminal penalties prescribed by FLA. STAT. §§199.282, 201.20
(1973) would discourage large borrowers and creditors from making fraudulent tax credit
claims; (5) the only alternative to the proposed statutes, a tax refund scheme, would result
in voluminous claims and would be difficult and expensive to administer.
157. See Appendix containing the author's proposed Fla. Stat. §201.09(2). It is anomalous
that only the "new money" is subject to an intangible tax when a mortgage note is renewed
or extended, whereas both the new and old money are subject to a stamp tax when the
value of the renewal note exceeds that of the prior obligation. Compare note 55 and accompanying text, with note 94 supra. The proposed statute will eliminate this disparity by
imposing a stamp tax on only the new money of a note that exceeds the face value of an
obligation it renews.
158. Assuming the outright owner of a $30,000 Florida residence accepts the buyer's
$10,000 down payment with a $20,000 note and mortgage back, the total state taxes on the
transaction would be assessed as follows:
Intangible Recording Tax
Stamp Tax on Note
Stamp Tax on Deed
Surtax on Deed
Total State Taxes Payable

$ 40
30
90
33
$193

159. See INT. REv. CODE Or 1954, §164(a)(1).
160. The attorney often finds that foreign lending institutions insist on closing a given
real estate transaction inside Florida, one of the reasons being that the state's maximum
interest rate is higher than that in many other jurisdictions. Compare FLA. STAT. §687.02
(1973) (15%), with DEL. CODE ANN. tit. 6, §2301 (Supp. 1970) (9%) and N.Y. GEN. OBLIGATIONS LAW §5-501 (McKinney Supp. 1973) (6%). In this event, of course, avoidance of the
150-per-S100 stamp tax is precluded. However, the resultant "tax loss" to the borrower arms
the latter's attorney with a valid argument for seeking more favorable credit terms from
the out-of-state lender.
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interest is a freehold or a leasehold. Similarly, he should realize that the
making or transfer of a lease is not a taxable event in Florida and that nondomiciliary lenders not doing business in the state can avoid the one-mill intangible tax on loans secured by mortgages encumbering Florida leases for
years. If a borrower wishes to obtain additional mortgage capital on a property interest subject to an existing lien, use of a tax-saving consolidation agreement should be considered. Finally, the practitioner should bear in mind that
the most onerous of the state taxes, the four per cent sales tax on rents, is
always paid by the ultimate lessee or subtenant of Florida real property.
Several practicing attorneys whom the author contacted have utilized the
loopholes and avoided the pitfalls discussed herein to save their clients
thousands of dollars. Small borrowers, even if apprised of such tax avoidance
possibilities, would find them too uneconomical to warrant their continued
attention. In this manner, present law operates to impose an inordinately
heavy share of the transactional tax burden on the average Florida homeowner.
Inequities notwithstanding, present transactional tax law is not the stuff
of which burning public issues are made. Precisely because they are of such
peripheral concern to most taxpayers, flaws in the transactional tax structure
have been permitted to remain unchanged for decades. The price of such
disinterest has been dear, for, like a leaky tap, uncorrected flaws in present
law have drained the state of potential tax resources. Untold millions of tax
dollars will continue to be lost in this fashion unless affirmative action is
taken.'16 Happily, enactment of the statutes and constitutional amendments
discussed herein would serve the dual purpose of stemming this wasteful flow
while more equitably distributing a tax burden that has fallen most heavily
on the average Florida homeowner. Rare are the tax reform measures that can
accomplish both these elusive ends.

EvERr P. ANDERSON
ADDENDUM
On June 27, 1974, shortly before this note went to press, the Governor vetoed HB 3608,
relating to the excise tax on documents. The proposed law had three distinguishing features.
First, it would have amended FLA. STAT. §§201.01, .02(1) (1973) to provide for a 300-per-$100
tax on the recording of deeds and other instruments conveying an interest in realty. Second,
it would have provided some tax relief to Florida lending institutions subject to the Banking Code by exempting their non-property-secured obligations to the extend they exceeded
$500,000. Finally, it would have amended §201.08(l) to impose a 150-per-$100 tax on promissory notes recorded in the state.
Significantly, the bill would not have eliminated a single one of the tax loopholes and
pitfalls treated in this note. It is to be hoped that the legislature will adopt a more comprehensive and effective program of state tax reform during its next session.

161. For a documented illustration of how the parties to various transactions involving
a single Dade County department store were able to avoid $60,300 in state taxes, see Miami
(Fla.) Review and Daily Record, Jan. 15, 1974, at I, cols. 1-5.

Published by UF Law Scholarship Repository, 1974

25

Florida Law Review, Vol. 26, Iss. 3 [1974], Art. 4
UNIVERSITY OF FLORIDA LAW REVIEW

(Vol. xxvi

APPENDIX
PROPOSED TAX STATUTES

199.023 Definitions

(8) "Real property" means land, buildings, fixtures, improvements, and all interests in
land, including, but not limited to, leases for years or for the life of a tenant.
199.032 Levy

(3) The tax imposed by subsection (2) shall be designated the "pre-recording intangible
tax," it being the legislative intent that this tax be construed as an excise imposed on the
privilege of recording a mortgage, deed of trust, or other lien upon real property situated in
this state.
199.033 Additional Levy
When any mortgage, deed of trust, or other lien upon real property situated in this state
is presented for recordation, there shall be imposed, in addition to the tax imposed in subsection 199.032(2), a nonrecurring recording tax of one and one-half mills on the dollar of
the just valuation of the note, bond, or other obligation for payment of money secured by
such mortgage, deed of trust, or other lien; provided that, if such note, bond, or other obligation is presented with canceled stamps affixed thereon showing full payment of the tax
due thereon in accordance with the applicable provision(s) of Florida Statutes, chapter 201,
no additional levy shall be imposed under this section.
199.034 Satisfaction of PriorSecured Obligations; Tax Credit
Notes or other obligations secured by a mortgage, deed of trust, or other lien on real property situated in this state, the proceeds of which are intended in whole or part to satisfy
an existing note or other obligation secured by a mortgage, deed of trust, or other lien on
the identical real property, are subject to the pre-recording intangible tax imposed by section 199.032(2).
(2) When the proceeds of a secured note or other obligation are to be used for the purpose described in subsection (1), a credit shall be permitted against the intangible tax levied
on such note or obligation to the extent of the intangible tax computed on the balance then
due on any existing note or obligation therein described, less accumulated interest.
(3) The tax credit permitted by subsection (2) shall be subject to the following restrictions:
(a) Every person claiming a tax credit shall present documentary proof satisfactory to
the clerk of the circuit court that the proceeds of a secured note or obligation either have
been or are intended to be used for the purpose set forth in subsection (1).
(b) In no instance shall subsection (2) be construed to permit a tax credit when the
proceeds of a secured note or obligation described in subsection (I) are to be used to
satisfy any note or other obligation, in respect to which a pre-recording intangible tax in
the requisite amount has not been paid.
(c) Any person who claims a credit under subsection (2) against the tax imposed on a
note or other obligation, the proceeds of which are not used for the purpose described in
subsection (1), shall refund any credit received to the Florida Department of Revenue
not later than 180 days from the date the credit is granted.
199.052(7Xa) (1973)
Retain the present statute, deleting the words "or, if not so presented, at the time of exccution."
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TAXES

201.09 Renewal of Existing PromissoryNote; Exemption

(2) When any promissory note is given in renewal of an existing promissory note, which
said renewal note extends or continues the contractual obligations of the original promissory
note but evidences a greater indebtedness than that of the original promissory note, such
renewal note shall be subject to taxation under this chapter only to the extent that the face
value of the renewal note exceeds the balance owing from the prior note, less accumlated
interest thereon, at the time of renewal, provided such renewal note has attached to it the
original promissory note with canceled stamps affixed thereon showing full payment of the
tax due thereon.
201.091 Satisfaction of Existing Promissory Note; Tax Credit
(1) Any promissory note described in section 201.08, the proceeds of which are intended
in whole or part to satisfy an existing promissory note, is subject to the tax imposed by that
section.
(2) When the proceeds of a promissory note are to be used for the purpose described in
subsection (1), a credit shall be permitted against the stamp tax levied on such note to the
extent of the stamp tax computed on the balance then due on any existing note therein
described, less accumulated interest.
(3) The tax credit permitted by subsection (2) shall be subject to the following restrictions:
(a) Every person claiming a tax credit must present documentary proof satisfactory to
the clerk of the circuit court that the proceeds of a promissory note either have been
or are intended to be used for the purpose set forth in subsection (1).
(b) In no instance shall subsection (2) be construed to permit a tax credit when the
proceeds of a note are to be used to satisfy an existing note, to which documentary stamps
in the requisite amount have not been affixed.
(c) Any person who claims a credit under subsection (2) against the stamp tax im.
posed on a note, the proceeds of which are not utilized to satisfy an existing promissory
note, shall refund any credit received to the Florida Department of Revenue not later
than 180 days from the date the credit is granted.
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